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DIREBT:

1. !lhth GAO will consider protests iavolvh;
subr'~urracts under limitad circumstances
; . c¢td o/ in Optimm’Systoms, Inc., 54 Comp.
Geun. /67 (1975), 751 CPD 166, protest is unot
. fot comaideratfo) wvhare sslection of subhcoe~
tractol’ vas choice of pri- contractor and
. Goverament's approvel was directed mot to
sslaction ot' 'ubcoatrutor. but to 1its
equipment, 'snd review of action invites GAO to
bacome iml'ud in wntract adum.tratton

S N 2. !rotnt by tubentnctot minlt nuqod

' restr . tive specifications 1) untimely under
~section 20.2(d) (1) of L1d Protcst Procedures
.bacsune protest of improprieties appar.ot prior
o bid opening was not filed prior to tid

i o . nplnin;

3. !act tlu: contractor may. Iuhlt:ltul:n @ore expeasive
it uvadar coutraet wvith Government wi.thout
‘additional cost to Government does not provide
basis for obj.ct:lon by GAD.

) : " Flatr Ilnnu!’acturn‘g Cotp. (!‘htr) protests the ‘awerd of

; subcontrait to Braulmann Control Corp. under a GCeneral Services
‘ : Administration (GSA), Publi: Buildings Service, conract for the

uphc-nr of radiator control valves at the Pentagon.

; : ' cur’ Office has been advised infors:ily ‘thet the comtract

‘ N (lo G8-033-17129) was avarded to Kirliin Contracting Co. (X1iriin)

. " te on’Juna 30, 1976. "By letter of November 13, 1976, to our Office,
E Flaiz set torﬂ! 1cs .roundl for protest as !ouown

‘{n' . N

' ! . "(a) Our tests of Brackmanu radiator. valves show they

. do not conform to specifications.
in (b) Ve bil:lm the ap-cit'.!.r.-a'tim are uanecessarily
i o restrictivn. )
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"(c) Our vaive will 2o the job as wall md will cost
$2.00 lass par valve." ‘ .

—

Out Office will cmuv,t subc\mtrut protests caly 13 u-ttd
circumstances as set forth in Optimum-Systemg, !gg 54 Cotp. Gem.
767 \1975). 75-1 CPD 166. The circumstancss are:" (1) where tha
prht contractor is acti g ss the purciising ageat of the Govern-
ment; (2) where the ucd’n or divect part? c..pctiou cf the Covarmmeat S
in the nalaction of a nbcontuctor ans the net effact of :causing or ] ~\_
controll:lng tha ujccl:im or selacticn- of poteutial subcontractors, ’ )
or cf siznificantly limiting subconrrictor sources; (3) vhere fraud

- nr bad fatth in the approval of the subcomtract svard by the . ‘
Covarnment *s shown; (4) where.the subcontract sward is “for" ‘
the Govermmemt; or (5) vhere a Pederal agency entitled to the same oo
requests an advance decilsivan. In Uptimm Systems, it was stated : "
furcher: '

f . "bnut. whera the: only Gov(:mc i.'.malvmt
ia the mbconr.xael:or .Ol“ad ton | procu- 1y ‘its q!pt.cnl .
v of the -uhcontuct mrd m' proposed: mrd (ro be con- N
trasted with ‘the'ecir tkneu set ‘out above whele - : e
direct or active GoV rament partiripation in or 1imi-
tation of lubcnntrac.tor sale:tio. existed), we will
cnly reviev the ager :y's approval a.tion 1if fraud nv
bad faith is shown, * = A" IXd,ar 774.

—— i

In this care; the uloct:lon of tha nubcoat cctor\m th- choicc
of the'lprime coatractor,  The Goverament's otly nr':,f'fmt was to .
¢'¢t¢n:l.ne whether the vulm being offared by rhir,origimlly. szd by gl
lrauhnm aftet GSA's rujnction of Tlair'y vnlm hcvnfot-d with the' co
opecifiut:lona. Thus, the cmmt'l approval vas dirdécted wot to
the lclect'.'.on of the lubcontrlctor, it to. its oquip-mt.- Since 4
neither fraud' nor bad faith has been allagad or d-oul:rattd in
connection with the Government's apyroval of the subcontractor's . L
aquipment and': rcv:l.cw of this actio: invites us to bacoma involved in '
contract adainu"ut'lon. thie is ™ “the' ‘type.of sudcontract protest i
vhere ve will assume "jurisdictlion. Dempster Dyspster Systems, T
l-186678. June 30, 1976, 76-1 CPD 429. ’

nur [ prqtut insofar as it conc-rru the ull.qed ru:rtcti v
ness of the specifications is clearly untimely undu' our 3id Pmtut" P
Procedures, 4 C.F.R. § 20.2{h) (1} (1976), becausc' the. protest of g '
improprietias apparent prior to bid opaning wau mot filed in our !
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Ol!imn“ruthmabmtorthp—l-muut. See

iy ¥ B~183343, Nay 27, 1973, 73~1 CFD 31%; Midwest

. | m_m 3-184%23, February 9, 1976, 76-1
' ) 1-

_ Moreover, the fact tlul:‘ “contractor may ba substituting s more
expeusive item under a comtract vith the 'Covernment without sdditional
oo . Ot Lo th. Government does not pmﬂh a' basis for objeztiom by
_‘\. - this Office. . .
In view of the loregoing, I'Lur's protest will not be considered
\ od th. marits,
N\

e o ‘ pi

N : : . Paul G. b-bun.
D _ General Counsel
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